" THE STATE

STATE BOARD OF AGRICULTURE DIVISION OF WATER RESOUKCES
Sanz Bnsenliock, Seve famy il Lo Pope, Chief By tlueer

BEFORE ,
DAVID L. POPE, CHIEF FNGINEER
DIVISION O WATER RESOURCES
KANSAS STATE BOARZ OF AGRICULTURE

IN THE HATTER OF THE APPLICATION OF FORT AUBREY [RRIGATION COMPANY AND
FRONTIER DIVCH COMPANY TO CHANGE THE LOCATION OF THE PLACE OF USE AND THE
POINT OF DIVERSION UNDER VESTED RIGHT, FILE NO, HM 026

: After due consideration, the Chief Engineer, Division of Hater
Resources, Kansas State Doard of Agriculture (hureinafter referred to as the
*Chiaf Enyineer®), makes the following findings and order:

FINDINGS

].  That on April 8, 1950, the Chief Engineer, in accordance with K.S$.A. 82a-
704, ijssued an order in the name uf Fort Aubrey Irrigation Company,
Syracuse. Kansas, determining and establishing a vested right, now
identific. in the office of the Chief Engineer ac Vested Right, File Ho.
HM 026, to econtinue the use of surface water in the Arkansas River for
henefictal purposes to be diverted at a poinc in the Southwest Quarter of
the Southwast Quarter (SW; SW%) of Section 4, Township 24 South, Range 41
West, Hamilton County, Kansas, to a maximum quantity of 5,800 acre feet per
calendar year to be diverted at a maximum rate of 35 cubic feet per second
for irrigation use on lands locatsd in !amilton County, Kansas, generally

s follows:

Sections 2, 3, 10-12, Township 24 South, Range 41 West;
Sections 7-9, 13-18, 20-2%, Township 24 South, Range 40 West; and
~ Sections 17-21, 29-30, Township 24 South, Range 39 West.

2. That oan December 4, 1972, Frontier Ditch Company, in accordance with K.5.A.
82a-708b, filed an application to change the place of use under Vested
Right, File No. HM 026 to the place of use authorized under Frontier Ditch
Company Vested Right, File No. HH 036 and for approval to change the point
of diversion under Vested Right, File No, HH 026 to

a point on the Arkanras River located in the Southwest
Quarter of the Southwest Quarter (SWY, SW%} of Section 19,
Township 23 South, Range 41 West, Prowers County, Colorado
(which is.the point-of diversion Frontier Ditch Company is
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{which is the point of diversion Frontier Ditch Company is™
authorized to divert water from pursuant to Vested Right,

Fite o. HH4 036).

That Fort Aubrey joined in the application as an additional applicant
on January 23, 1974,

That. by Findings and Order dated June 10, 1974, suy E. Gibson, Chiof
Engineer, denied the application for change in place of use and point of
diversion of Vested Right, File No. KM 026.

Tnat on August 6, 19/4, Frontier Ditch Company and Fart fubrey Ivrigation
Company filed an apreal of the fOrder issued by Guy £. Gibson, Chief
Engineer, denying the change in place .f use and point of diversion under

Vested Right, File No, HM 026,

That on March 3!, 1987, the District Court of Hamilton Luunty signed a
Journal Entry of Settlement for Hamilton County, Ca:c No., 4806; that
Finding No. 5 of the Journal Entry of Settlement siates as follows:

For the reason that the issue an appeal of the transferability
of Vested Right HM 026 has teen resalved through stipulations of
settlement made between tic pariies to this appeal, their remain
no further issues to be determined in Case No, 4806 and the same
should be remanded to the Chief Enginner of the Division of Water
Resources, Kansas State Board of Agriculture for the making and
entry of appropriate orders in accordance with the stipulations
of settlement and pursuant to the Jaws of Kansas, including
giviny whataver notice {s required under Kansas law,

That on May 4, 1989, the Court ordered that the effective date of the
Journal Entry of Settlement signed by the Court on March 31, 1987, is July
6, 1988, which is the date the Court denied a Mution to Intervene filed hy
1. David Brownlee disposing of the final issue in the case.

That the Stipulations of the Parties referred to in Finding No. 5 of the
Journal Entry of Settlement, as quoted in Finding No. 6 above, was filed
with the District Court of Hamilton County on January 29, 1987.

That Paragraph No. 3 of the Stipulations of the Parties states as follows:

That a portion of the Fort Aubrey Vested Right File N>, HM 026
will be transferred to the Frontier Ditch Company in an annual
quantity not to exceed 1,946 acre-feet with a diversion rate not
exceeding 35 cubic feet per second, to be diveried and placed to
beneficial use for {rrfgation purposes by Frontier Ditch Company
under and subject to the following conditfons and limitations:

A. That by reasen c¢r the limitations set forth below, the

portion of the Fort Aubrey Vested Rignt File Mo, HM 026
tr;nsferred to Frontier Ditch. Company herein will not -be
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required to enter into a rotation system with the Associated
Ditches;

That Frontier Ditch Company may divert water under the Fort
Aubrey Vasted Right File Mo, HH 026 at such point or points
as are presently authorized points of diversion for the
existing Frontier Ditch Company Vested Right File No. ! ' 036
or any subsequently authorized modifications thereof;

That Frontier Ditch Company may apply waters diverted under
the Fort Aubrey Vested Right File No. HM 026 to benef'cial
use for irrigation purposes only on land presently
authorized as a place of use under the Frontier Ditch
Company Vested Right File No. HH 036 or any subsequently
authorized modifications thereof;

That in no event may Frontier Ditch Company simultanaously
divert water under both Vested Right File No, HH 036 and
Yested Right File Mo. HH 026;

That Frontier Ditch Company will not receive any credit for
return flows for any water diverted under or pursuant to
Fort Aubrey Vested Right File No. HN 026;

That Frontier Ditch Company may divert water under the Fort
Aubrey Vested Right, File No. HM 026 when water is being
released on call from John Martin Reservoir only if the
river channel capacity will allow; that Frontier Ditch
Company may call for addiiional releases of water not
exceeding 35 cubic feet per second, with appropriate time
allowed for delivery of the water to the state Vine, all of
which will be charged to Frontier Ditch Company’s portion
of Fort Aubrey Vested Right File No. HM 026, whether

diverted or not;

When water is not being released on call from John Martin
Reservoir (it being understood tha’ cails may not be placed
for releases of water when there is no water currently 1n
reservoir storage), then Frontier Ditch Company may divert
the Fort Aubrey Vested Right File No. HM 026 only when any
one of the following conditions is present:

I. The flow of the Arkansas River at the state line, as
defined in the Arkansas River Compact, 1s 35 cubic feet

per second or less;

II. The flow of the Arkansas River at the state line, a-
defined in the Arkansas River (mpact, is greater than
35 cubic feet per second, and the Chief Engineer or his
duly authorized reprase.t..ive, determines that less
than 10% of -the authorized diversion rate of any ditch
currently in turn under the rotation system would reach
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{ts headgates, to be determined as 1§ the Assaciated
Ditches are in rotaticn, even if they are not; or

{11. No other ditch wants to divert water even though water
may be available at its headgates.

That paragraph Ho. 4 of the Stipulations of the parties states “that the
3,854 acre-feet of the Fort Aubrey Vested Right File No. HH 026, not
transferred to Frontier Ditch Company herein wi1]l, upon transfer, be
assigned to an appropriate subordinate agency of the State of Kansas or

some other duly appointed public entity.”

That paragraph Ho. 5 of the Stipulations of parties states that “the change
in place of use and point of diversion stipulated to herein is reasonable,
will not impair existing rights and will not prejudicially or unreasonably
affect the public interest, under K.S.A. 822-708b and 82a-711, and the
water diverted by Frontier Ditch Company under Vested Right Mo, HH 026
relates to the same local source of supply as waters fornorly diverted by
Fort Aubrey lrrigation Company under Vested Right No. HH 026.”

That In azcordance with paragraph Ne. 5 of the Jow val Entry of Settlement,
et forth in Finding No. 6 above, the Findings and Order of the Chief
Engineer Jated June 10, 1974, denying the application for change in place
of use and point of diversion of Vested Right, File No, HM 026 should be

rescinded.

That pursuant to paragraph Ho., 5 of the Journal Entry of Settlement, set
forth in Findizg Ro. 6 above, the applicuiion for change in place of use
and point of diversion filed by Frontier Ditch Company on December 4, 1972,

and joined by Fort Avbrey Irrigation Company on January 23, 1974, should
be approved in accordance with the stipulations of the partins daescribed

in Finding Kos. 8 and 9 abave.

QROER
NOW, THEREFORE, it is the decision and order of the Chief Engineer,

Division of Water Sesources, Kansas State Board of Agriculture, that:

The Findings snd Order of the Chief Engineer dated June 10, 1974, denying
the application for change in place of use and point of diversion of Vested
Right, File No. HH 026 to the point at which Frontier diverts water from

the Arkansas River is hereby rescinded.

The application to change the ptace of use and point of diversion for
Vestad Right, File Ho, HHM 026 filed by Frontier Ditch Company oh December
4, 1972, and joined by Fort Aubrey Irrigation Company on January 23, 1974,
is hereby approved for a quantity not to oxceed 1,946 acre feet fur any
calendar year with a maximum diversion rate not in excess of 35 cubic feet
per sacond, to De diverted and placed to baneficial use for irrigation
purposes by Frontier Ditch Company under the following terms, conditions

and limitations:
4 4
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(a)

(b)

{c)

(d)

(e)

The effective date of the change shall be the date this order is
execnted by the Chief Engineer, after which the authorized location
of the point of diversion shall he

at the poeint of diversion currently authorized
under the existing Frontier Ditch Company Vested
Right, File No. HH 036, which is a point on the
Arkansas River located in the Southwest Quarter
of the Southwast Quarter (SW%, SW%) of Section
19, Township 3 South, Range 41 West, Prowers
County, Colorado, or any subsequently authorized
medifications tnereof,

and after which the authorized location of the place of use shall he
as set forth in the Supplemental Order of the Chief Engineer dated

vuly 2, 1959, attached hereto.

Ir nu event may Frontier Ditch Company simultaneously divert water
under both Vested Right, File No. HM 036 and Vested Right, File Ne.

HH 026.

Frontier Ditch Company will not receive any credit for return flews
for any water diverted under or pursvant to the Fort Aubrey Vestud

Right, File No. HM 026.

Frontier Ditch Company may divert water under the Fort Aubrey Vested
Right, File No. HM 026 when waler s being released on call from John
Martin Reservoir only if the river channel capacity will allow;
Frontier Ditch Company may call for additional reloases of water not
exceading 35 cubic feet per second, with appropriate i‘me allowed for
delivery of the water to the state 1in2, al) of which will be charged
to Frontier Ditch Company’s portion of Fort Aubrey Vested Right, fFile
No. HM 026 transferred under this approval whether diverted or not,

When water is not being relezsed on call from John Martin Reservair
{it being understood that calls may not be placed for releases of
water when there is no water currently in reservoir storage), Frontier
Ditch Company may divert the portion of Fort Aubray Vested Right, File
Ro. HH 026 transferred undei this approval enly when any one of the
following concitiens is present: .

I.  Tke flow of the Arkansas River at the state line, as defined in
the Arkansas River Compact, is 35 cubic feet per second or Tess;

I1. The flow of the Arkansas River at the state 1ine, as defined in
the Arkansas River Compact, is greater than 35 cubic feet per
second, and the Chief Engineer or his duly authorized
representative, determines that less than 10 percent of the
authorized diversion rate of any ditch currently in turn under

the rotation system would reach fts headgates to be aetermined,
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as if the Associated Di
not;

111, o other ditch wants to divert water even though water maybe
available at its headgates.

{f) By reason of the limitations set forth above, the partion of the Fert
Aubrey Yested Right, File No. HH 026 tvransferred under this approval
to Fron' - + Diich Company is not required to enter {nto a rotation

system ' .h the Associated Ditches.

(g) Ho water user shall engage in nor aliow the waste of any
water diverted under the authority of this approval.

3, The 3,854 acre feet of the Fori Aubrey Vested Right, File No. KA 026, not
tyansferred to Frontiev pitch Company under this approval,fpﬂgr t;:ngfer%
e State o

shal! be assigned te an appropriate subordinate agency 0
Fansas r some other duly appointed public entity,

4. In all othey respects, the vested right order datarmining and establishing

a vested right to continue the beneficial use of water, now identified in
the office of the Chief Engineer as_Vested Right, File No. bm 026, is as
stated and set forth in ‘he vested right order oxocuted by the Chief
Engineer on April 8, 1950,

ah
Dated 3t Topekr, Kansas, this 523 _ day of August, 15

pDavid L. Pope,

Chief Engineer
sk wikion of Water Resources
435 Kanshy: ptate Board of Agriculture
cittes puGINEEY =)

[

State of Xansas )

‘~|Ll

Tha foregoing instrument Wa YrvRUHRt fedged before me this éﬁ?ﬁ_ day of
August, 199C¢, oy pavid L. Pope, P.E., chief Engineer, Divisisn of Water
Resources, Kansas State Board of Agricuiture.
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